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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI RST ClI RCU T

No. 04-1144

THOVAS J. HARRI NGTON, ET AL.,
Plaintiffs-Appellees,
V.
ELAINE L. CHAO Secretary of Labor,

Def endant - Appel | ant .

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

BRI EF FOR APPELLANT

JURISDICTIONAL STATEMENT
The district court had subject matter jurisdiction under 28
U S. C 88 1331 and 1337 to review the determ nation of the
Secretary of Labor ("Secretary") not to file suit against the New
Engl and Regi onal Council of Carpenters ("NERCC'), United

Br ot her hood of Carpenters and Joiners ("UBC'). See Dunlop v.

Bachowski, 421 U.S. 560, 566 (1975). The Secretary's

determ nation was issued in response to an admi nistrative

conplaint filed under the Labor-Managenent Reporting and

Di scl osure Act of 1959 ("LMRDA" or "Act"), 29 U S.C. 401 et seq.
Under 28 U. S.C. 8§ 1291, the Court of Appeals has

jurisdiction to review the final decision of the district court,

if the notice of appeal is filed wwthin sixty (60) days of entry



of the district court's final decision. See 28 U S.C. § 2107(Db).
The district court's order granting sumary judgnent to
plaintiffs was entered on the docket on Cctober 8, 2003, and the
court's final order was entered on Novenber 25, 2003. The notice
of appeal was filed on January 20, 2004, in tinmely fashion under
28 U.S.C. § 2107(b).
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

After investigating a conplaint that the NERCC viol ated the
LMRDA's el ection rules requiring a |ocal union to conduct officer
el ections by direct vote of its nenbers every three years, the
Secretary concluded that the NERCC did not violate the LMRDA
because it is an "internedi ate" |abor organization entitled to
conduct elections of its officers every four years by a vote of
del egates fromits nenber |locals. The questions presented are:

1. Wether the Secretary's suppl enental statenent of
reasons announci ng and expl ai ning the decision not to sue the
NERCC to conduct a |l ocal union election was arbitrary and
capricious.

2. Assumi ng arguendo that Question 1 is answered in the
affirmative, whether the district court erred as a matter of |aw
inrequiring the Secretary to "take appropriate action" prior to

exhausti ng her appeal rights.



STATEMENT OF THE CASE

Thonmas J. Harrington -- a nmenber in good standing of a |oca
union that is a nenber of the NERCC — and seven ot her nenbers
filed tinely conplaints with the UBC all eging that the NERCC
failed to elect its officers directly by the nenbership in
violation of Title IV of the LMRDA, 29 U. S.C. 8§ 481-483.%! After
the UBC failed to respond to their conplaints, Harrington filed
an admi nistrative conplaint wth the Secretary of Labor. In
April 2000, the Secretary issued a Statenent of Reasons
expl aining that the NERCC is an "internedi ate bod[y]" within the
nmeani ng of Section 401(d) of the Act, 29 U S.C. § 481(d), and may
therefore elect its officers every four years either by secret
bal | ot anong the nmenbers in good standing or by a vote of
del egates who have been el ected by secret ballot by the nenbers
I n good standing of the NERCC s subordinate | ocals.

The conpl ai nants chal l enged this determnation in United
States District Court. On the Secretary's notion, the district

court dismssed the suit. Harrington v. Herman, 138 F. Supp. 2d

232 (D. Mass. 2001).
The conpl ai nants appealed to this Court, which vacated the
Secretary's Statenent of Reasons and remanded to the district

court with instructions to remand to the Secretary to provide an

' Messrs. Harrington et al. are referred to collectively
herein as "conpl ainants" or "plaintiffs," as appropriate.
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opportunity "to better explain" the Secretary's determ nation
that the NERCC is an internedi ate body within the neaning of

Section 401(d) of the Act. Harrington v. Chao, 280 F.3d 50, 60

(1st Cr. 2002).

On January 31, 2003, having reaffirmed her view of the case,
the Secretary issued a | engthy Suppl enental Statenment of Reasons
expl ai ning her determ nation that the NERCC is an internediate
body under the LMRDA and therefore is not required to follow the
el ection rules applicable to a | ocal |abor organization.
Dissatisfied with this determ nation, the conplainants filed a
notion for summary judgnent in the district court, and the
Secretary responded with a cross-notion.

On Cctober 8, 2003, the district court ruled for

conpl ainants. Harrington v. Chao, 286 F. Supp. 2d 80 (D. Mass.

2003), reproduced in Joint Appendix ("JA') at 19-25. On Novenber
25, 2003, the district court ordered the Secretary "to take
appropriate action within thirty (30) days of the date of this
Order, consistent with the determ nation of this Court that the
Secretary's failure to treat the New Engl and Council of
Carpenters as a statutory 'local |abor organization' is arbitrary
and capricious.” JA 26. By order of Decenber 16, 2003, JA 27,
this deadline was extended by an additional thirty (30) days.

On January 20, 2004, the Secretary filed a tinely notice of



appeal. JA 29. On February 20, 2004, this Court stayed the
district court's decision pending this appeal.
STATEMENT OF FACTS

1. Statutory and Requl atory Franework

Title I'V of the LMRDA establishes base standards for the
el ection of union officers. D fferent election criteria and
intervals apply to different types of |abor organizations. 29
US C 8§ 481(a), (b), (d). For "intermedi ate bodies," section
401(d) of the Act identifies two |lawful nethods for el ecting
of ficers:
Oficers of internediate bodies, such as
general conmittees, system boards, joint
boards, or joint councils, shall be elected
not |ess often than once every four years by
secret ballot anobng the nenbers in good
standing or by |labor organization officers
representative of such nenbers who have been
el ected by secret ballot.
29 U.S.C. 8 481(d). In contrast, Section 401(b) of the Act
requires "[e]very |local |abor organization” to "elect its
officers not |less often than once every three years by secret
bal | ot anong the menbers in good standing.” 29 U S.C. § 481(b).
The Act provides a definition of "[l|]abor organization," but

the ternms "local |abor organization" and "internedi ate bodi es"

are not defined in the Act.? Reflecting the statute, the

* "Labor organi zation" is defined in Section 3(i) of the Act as:

[ Al ny organi zation of any kind, any agency, or
(continued...)



Secretary's regulations identify -- but do not separately define
-- three types of |abor organizations that fall within Title IV's
el ection provisions: "national and international |abor

or gani zati ons, except federations of such organi zations";
"internmedi ate bodi es such as general commttees, conferences,
system boards, joint boards, or joint councils, certain
districts, district councils and simlar organizations"; and

"l ocal |abor organizations.” 29 C.F.R 8 452.11; 38 Fed. Reg.
18,324 (1973); cf. 29 CF. R pt. 451 (scope of "I abor

organi zations"); 29 U.S.C. 88 402(j), 481(a), (b), (d). The sane
regul ation states the Secretary's view that "[t]he

characterization of a particular organizational unit as a

"local,' "internmediate,' etc., is determned by its functions and

(...continued)

enpl oyee representation conmttee, group

association, or plan [engaged in an industry
affecting comerce] in which enployees
participate and which exists for the purpose,
in whole or in part, of dealing with enpl oyers
concerning grievances, |abor disputes, wages,
rates of pay, hours, or other terns or
condi tions of enploynent, and any conference,
general conmmttee, joint or system board, or
joint council so engaged which is subordinate
to a national or i nternational | abor
organi zation, other than a State or | ocal
central body.

29 U.S.C. § 402(i).



purposes rather than the formal title by which it is known or how
it classifies itself." 29 CF.R § 452.11.3

The Act grants exclusive enforcenent authority over Title IV
to the Secretary of Labor. 29 U S.C. 8§ 483; Trbovich v. United

M ne Wrkers, 404 U S. 528, 536 (1972). The Secretary

i nvestigates a union nenber's conplaint, 29 US. C. § 482, and if
she determnes that there is probable cause to believe that a
violation of the LMRDA occurred that may have affected the
outcone of a union election, the Secretary will file suit in the
appropriate district court to set aside the election. 29 U S. C

8 482; Wrtz v. Local 153, dass Bottle Blowers Ass'n, 389 U S.

463, 472 (1968).

|f, as here, the Secretary determnes that no Title IV
violation occurred or that it had no effect on the election's
out cone, the conplaining union nmenber is entitled to a Statenent
of Reasons fromthe Secretary, stating her reasons for declining

to file suit. Dunl op v. Bachowski, 421 U.S. 560, 568, 571-572

(1975). The Secretary's decision not to sue, as enbodied in the

> The LMRDA' s |l egislative history identifies "joint councils" as
one type of internediate body. See S. Rep. No. 86-187, at 47
(1959), reprinted in 1959 U S.C.C. A N 2318, 2363 (Senate Report
acconpanying the bill that ultimately becanme the LMRDA (S. 1555),
describing the provision for the election of officers of

i nternmedi ate bodi es as applying to, anong ot hers, "joint
council[s]" and "other association[s] of |abor organizations").
El sewhere, the Secretary's regul ati ons provide a description of
"typical internmedi ate bodies,” which include "joint councils,"”
described as including "councils of building and construction
trades | abor organizations.” 29 C.F.R 8§ 451.4(f)(4).
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St atenment of Reasons, is subject to judicial review pursuant to 5
U S.C. 88 702 and 704, under the "arbitrary and caprici ous”
standard set forth in 5 U S.C. 706(2)(A). Bachowski, 421 U. S. at
566. The statenent of reasons accordingly nust informthe court
and the conpl ai ni ng uni on menber of the grounds of the decision
and the essential facts supporting these grounds; detailed
findings of fact are not required so long as the findings are
sufficient to enable the reviewi ng court to determ ne whether the
Secretary's decision was reached for an inperm ssible reason.
Id. at 573-74.

The Secretary's determ nations, and any subsequent j udi ci al
review, nust effectuate the LMRDA's twi n purposes of renedying
abuses in union elections and avoi di ng unnecessary interference

in internal union affairs. See Hodgson v. Local Union 6799,

United Steelwrkers, 403 U S. 333, 339 (1971); see also Local No.

82, Furniture & Piano Muving v. Crow ey, 467 U S. 526, 539

(1984); S. Rep. No. 86-187, at 5 (1959), reprinted in 1959

US CCA N 2318, 2322 ("[i1]n providing renmedies for existing
evils the Senate should be careful neither to underm ne self-
governnment within the | abor novenent nor to weaken unions in

their role as the bargaining representatives of enpl oyees").



2. The Instant Litigation

a. In 1996, the United Brotherhood of Carpenters and
Joi ners inplenmented an organi zational restructuring in which
state and district councils, as well as independent |ocal unions,
were conmbined to formlarger regional councils. Supplenenta
St atement of Reasons ("Supp. Stmit") 1, JA 9.4 1n New Engl and,
the restructuring resulted in the creation of the NERCC, a
single, regional council overseeing 27 pre-existing |ocal unions,
whi ch toget her have over 25,000 nenbers. 1d. As a result of
this reorgani zati on, the NERCC perforns a nunber of i nportant
responsibilities, sone of which may have been traditionally
performed by or associated with local unions. 1d. at 9, JA 17.

The NERCC negoti ates collective bargai ning agreenments w thin
t he New Engl and region, to which the |ocal unions are parties.
The agreenents nust then be approved through ratification votes
held by the affected | ocals anong | ocal menbers. 1d. at 8-10, JA
16-18. The NERCC, through its Executive Secretary-Treasurer,
hires, directs, supervises, disciplines, pronotes, and fires
organi zers and busi ness representatives and appoints all trial
commttees. 1d. at 9-10, JA 17-18. The NERCC representative
appoi nts | ocal union stewards, who report job site problens to

the NERCC representative and serve at the representative's

* For the Court's conveni ence, the Supplenental Statenent of
Reasons is al so reproduced in the Addendumto this brief.
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discretion. |d. at 9, JA 17. The NERCC determ nes and | evies a
portion of the nmenbers' dues not determ ned and | evied by the

| ocal s, and approves nonthly dues levied by the | ocal unions.
Id. at 9-10, JA 17-18.

Separate from and subordinate to the NERCC, the union |ocals
are independently chartered | abor organi zati ons, which have
identifiable nmenberships and elect their own officers. |d. at 7,
JA 15. The locals pass their own bylaws, which nmust conport wth
the UBC constitution and bylaws. 1d. The locals hold neetings
periodically where the nenbership is infornmed of union activities
and business. 1d. In addition, the locals maintain their own
of fices, have clerical enployees and budgets, and manage separate
bank accounts. |1d. The locals also detern ne and col |l ect
mont hly dues, and they charge and collect all fines for working

dues or fees that are in arrears to any ot her Local Uni on,
District Council, Industrial Council or Regional Council.'" 1d.
at 8.

A worker joins the UBC by becom ng a nenber of a |ocal
uni on, and the worker can w thdraw or sever connection with the

uni on only by submtting a clear and unequi vocal resignation in
witing to the Local Union."" |Id. at 7. Local stewards,

al t hough appoi nted by a NERCC representative, are |ocal nenbers,
and they resolve nost grievances without the participation of or

input fromthe NERCC representative. [d. at 8, JA 16
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Disciplinary matters are first referred to the local's
executive board for an informal hearing with the goal of an
informal resolution. 1d. |[If unsuccessful, charges are then
filed with the NERCC. 1d. Each local union is also responsible
for the carel essness or negligence of its officers and nust
procure bonds to protect against such action. 1d. at 7, JA 15.
As nentioned on p.9 supra, the locals hold ratification votes
anong | ocal nenbers to approve coll ective bargaining agreenents.
Finally, the locals engage in voluntary organi zing drives and
| obbyi ng, and adm ni ster schol arship and disability funds. [d.
at 8, JA 16.

b. Conplainant Harrington filed a conplaint with the
Secretary concerning the failure of the NERCC to conply with the
direct election and secret ballot requirenents of 29 U S.C
§ 482(d). Followi ng an investigation, the Secretary issued a
St at enent of Reasons that expl ai ned her determ nation that the
NERCC is an "internedi ate | abor organi zation,"” which therefore is
not required to follow the election rules established for a
"l ocal |abor organization."> |In so deciding, the Secretary
concl uded that, although the NERCC possessed sone of the powers
and functions previously held by the union's locals, nothing in

the LMRDA or its legislative history permtted her to treat the

> The Secretary's initial Statement of Reasons is set forth
inits entirety in the Appendix to this Court's prior opinion,
Harrington v. Chao, 280 F.3d. 50, 63-65 (1st Cr. 2002).
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NERCC as a local rather than an internedi ate | abor organization.
Accordingly, the Secretary found no violation of law in the
NERCC s el ection of its officers and no cause to bring suit
against it.

c. Conplainants then brought this action challenging the
Secretary's determination in the United States District Court for
the District of Massachusetts. The district court dismssed the

case. Harrington v. Herman, 138 F. Supp. 2d 232 (D. Mass. 2001).

Conpl ai nants contended that the Secretary's ruling was arbitrary
and capricious because it relied on the NERCC s structure and

failed to distinguish Donovan v. National Transient Div., Int']|

Bhd. of Boilernmakers, lIron Ship Builders, Blacksnths, Forgers &

Hel pers, 736 F.2d 618 (10th Cr. 1984) ("Boilernmakers"), cert.

deni ed, 469 U. S. 1107 (1985), and Schultz v. Enpl oyees' Fed' n of

the Hunble Ol & Refining Co., 74 L.R R M (BNA) 2140 (S.D. Tex.

1970) ("Hunble G I1"). The court rejected this contention

The district court determ ned that Boil ermakers was not

controlling because the chall enged union there, |acking any
subordinate |l ocals, could not be an internediate or national

| abor organi zation. 138 F. Supp. 2d at 236. The court further
found that conplainants had "unfairly characterize[d]" the
Departnent's Statenent of Reasons as focusing exclusively on the
structure of the union, because -- unlike the situation in

Boi | ermakers -- the Departnent found that the NERCC s subordi nate

12



| ocal s were not "nere titul ar appendages of the Regional Counci
but performed at | east sone of the traditional functions of |ocal
unions." |d. at 236 n.9.

By contrast, the district court further noted that the

subordinate divisions in Hunble G| performed "no functions at

all." 1d. at 236. The court also rejected the argunent that the
Secretary's decision was arbitrary and capricious because her

St at enent of Reasons failed to discuss the Boil ermakers and

Hunble G | decisions; the court stated that Bachowski does not
require a discussion of the relevant case law. 1d. at 236 n.10.
Thus, the district court concluded that it had no authority to
substitute its own judgnent for that of the Secretary. |[d.

d. Conplainants appealed to this Court, which vacated the
district court's dismssal because it found the Secretary's
St at enent of Reasons "insufficient to permt neaningful judicial
review." Harrington v. Chao, 280 F.3d 50, 52 (1st G r. 2002).
The Court concluded that the Secretary's Statenent of Reasons
| eft two questions unanswered: whether the Secretary di savowed a
"functional” analysis in determ ning whether a | ocal |abor
organi zation is a local or an internediate | abor organi zati on,
and whet her the Secretary's approach was consistent with the
Departnment's position in relevant prior cases. 1d. at 57-58,

citing Boilernmakers and Hunble Q1. The Court directed that, if

the Secretary again chose to close the case without filing suit,

13



she nmust suppl enment her Statenent of Reasons to address
specifically the functions and purposes test of 29 C. F. R
8 452.11, and to explain how her decision is consistent with the

posi tion the Department of Labor took in Boilermakers and Hunbl e

Gl. 280 F.3d at 60-61.

e. On remand to the agency, the Secretary reaffirnmed her
decision not to sue. |Issuing an extensive Suppl enental Statenent
of Reasons on January 31, 2003, she explained in detail her view
that the NERCC was properly characterized as an internedi ate body
under the LMRDA, and thus not subject to the LMRDA's requirenents
for local union elections.

First, the Secretary addressed the Departnment's regul ations,
specifically 29 CF. R § 452.11, which expressly provides that
whether an entity is a local or internediate body is dependent
upon its "functions and purposes” as opposed to "'the forma
title by which it is known or howit classifies itself."" Supp.
Stmt 3, JA 11 (quoting 29 CF.R 8§ 452.11). 1In construing this
| anguage, the Secretary reasoned, "the critical inquiry in
determ ning whether an entity designated by the union as an
i nternedi ate body should instead be considered a |ocal body is
whet her the internedi ate body has taken on so nany of the
traditional functions of a local union that it must in actuality

itself be considered a |local union.” |Id.
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The Secretary expl ai ned that Congress expected internedi ate
organi zations and | ocal unions alike to performinportant
functions and further el aborated:

If the subordinate organizations in fact
continue to perform functions and exist for
purposes traditionally associated with | ocal
| abor unions, the union's characterization of
an entity placed structurally between such
organi zations and the international union as
an "internediate body" wll be upheld even
though the internmediate body also perforns
sonme other functions traditionally associ ated
wi th | ocal unions.
ld. at 4, JA 12.

Second, the Secretary analyzed the legislative history of
the LMRDA, the actual practices of unions when the LVMRDA was
enacted, and National Labor Rel ations Board cases bearing on the
col | ective-bargaining powers of internediate, national, and
i nternational |abor organizations at that tinme. This history
reveal s that such | abor organi zations at that time engaged in
i nportant representational activity both in conjunction with, and
in lieu of, subordinate |ocal organizations, and nmakes it clear
t hat Congress expected internedi ate bodies to wield "'responsible
governing power'" within a | abor union w thout being considered
| ocal unions under the LMRDA. [d. (citation omtted).

Third, the Secretary |ooked to the statutory text for
gui dance to conclude that the organization's placenent within the

structure of a union is "highly relevant in determ ning whether

it is a'local' or "internediate' union." |[1d. at 5, JA 13. The
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statute itself identifies internmedi ate bodies by their structural
pl acenent within the union hierarchy, or by a name historically

associated with a particular tier within the union. The very

term Congress used to denom nate these entities -— "internedi ate"
bodi es -— suggests the rel evance of an organi zation's pl acenent
within the overall structure of the union. 1d. (citing 29 U S. C
§ 481(d)). Indeed, the Secretary observed, the statute
identifies "joint councils,” |like the NERCC, as "internediate
bodi es,” and joint councils have historically appeared at the

mddle tier of the union hierarchy. |[d. (citing 29 U S. C

8 402(i)). The Secretary thus construed the | anguage of the
statute as authorizing her to take into account the entity's
structural placenent in nmaking the determ nation whether it is an
i nternmedi ate body or a local union. |[d.

Fourth, the Secretary reviewed the case | aw for consi stency
with the analysis of the regulation, |egislative history, and
statute. [d. at 5-8, JA 13-16. Responding to this Court's
concerns, she concluded (parallel with the district court's
original ruling) that her predecessors previously enpl oyed

simlar analyses in Boilernmakers and Hunble G|, and that the

di spositions in those cases were fully consistent with her
analysis in this case.

Boi l ermakers is readily distinguishable, the Secretary

expl ai ned, because there were sinply no | abor organizations
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subordinate to the defendant union, National Transient Division
("NTD"); the issue thus was whether the NID was a | ocal or a

nati onal | abor organization, and not whether it was an

i ntermedi ate organi zation. 1d. at 6, JA 14. In resolving this
guestion, it was relevant that the NID engaged in negoti ations,
enf orcenment of collective bargai ning agreenents, and the handling
of grievances, which the court deened the "functions of a local."
Id. But neither the court nor the Secretary in that case
purported to delineate a litnmus test of the respective functions
of local and internedi ate bodies.

Boi | ermakers thus provided no direct guidance concerning the

application of the "functions and purposes” test to the instant
case. 1d. On the other hand, the Secretary found support for
her consideration of structure in applying the "functions and

pur poses” test in Boilermakers' holding that the NTD, which had

no subordi nate | abor organi zati ons, was both functionally and

structurally a local |abor organization.'" |[d. (enphasis added,;

citation omtted). |In contrast to the NTD, the Secretary noted
that the NERCC is clearly structurally internediate within the
overall union. 1d.

The Secretary simlarly distinguished Huinble G| on the

basis that the Enpl oyees Federation, determned there to be the
| ocal |abor organization, was also structurally closest to the

union nmenbers. |d. The divisions that the union argued were

17



| ocal s had no charters, bank accounts, offices, nenbership

records, anmong other attributes; thus, at nost they were nerely
adm nistrative arnms'" of the Enpl oyees Federation itself. 1d.
(citation omtted). Here, by contrast, the NERCC | ocals, which
are indisputably distinct |abor organizations, are independently
chartered, have separate offices, bank accounts, and budgets, and
determi ne and coll ect nonthly dues, anong numnerous ot her
attributes that were lacking in the divisions at issue in Hunble
Gl. [Id. at 7-8, JA 15-16.

Accordingly, the Secretary found anple legal justification
to adhere to her original determnation that the NERCC is an
i nternedi ate | abor organization. "To be sure,"” she concl uded,
"t he NERCC perforns a nunber of inportant responsibilities, sonme
of which may be traditionally associated with |Iocal unions,"” such
as negotiation of collective bargaining agreenents, hiring and
firing authority over organi zers and busi ness representatives,
and appoi nt nent of stewards, anong other functions. |1d. at 9-10,
JA 17-18. But because the NERCC | ocal s thensel ves perform
numer ous functions and have distinct identities, the Secretary
found that they are not "merely admnistrative arns” of the
NERCC, but rather play a significant role in dealing with their

menbers. 1d. at 10, JA 18. The Secretary listed the inportant

functions performed by the NERCC | ocal s, including the |evying of

18



dues, the disciplining of nenbers, and the ratifying of
col | ective bargaining agreenents by |ocal nenbers. |d.

The Secretary thus ruled that under these circunstances the
NERCC, as an internedi ate | abor organization, was not required to
hol d direct elections and adhere to the three-year el ection
cycl e. Gven this ruling, the Secretary again declined to bring
suit against the NERCC to force it to conduct a direct election
of its officers. |Id.

f. The parties returned to district court and filed cross-
notions for summary judgnent; on QOctober 8, 2003, the district
court issued a Menorandum and Order granting plaintiffs' notion
and holding the Secretary's Suppl enental Statenment of Reasons to
be arbitrary and capricious. Harrington v. Chao, 286 F. Supp. 2d
80, 86 (D. Mass. 2003). The court rejected the Secretary's
expl anation of her own "functions and purposes test of section
452.11," because the court believed the test had been previously

"defined" by this Court in its Harrington decision as permtting

anal ysis only of the entity in question and whet her that entity,
i.e., an internediate body |ike the NERCC, had "taken on so many
of the traditional functions of a local union that it nmust in
actuality itself be considered a local union." 1d. at 85
(quoting Supp. Stmt 3, JA 11).

The district court thus ruled that the Secretary's

construction of the test, which considered the rol e of
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subordinate |local unions in addition to the internedi ate body at
i ssue, was inconsistent with and constituted an unexpl ai ned
departure fromwhat it understood to be this Court's test. 1d.
at 85-86. It further concluded in a footnote that the two cases,

Boi | ermakers and Hunble G, could not be reconciled with the

Secretary's approach of considering the overall union structure
(which includes the | ocal unions), because when those cases
considered structure they were "referring to the structure of the
chal l enged entity itself and not the union as a whole."” |[d. at
86 n.9.° The court accordingly granted plaintiffs' notion for
summary judgnent, although it made no finding that the NERCC is a
| ocal | abor organization.

Plaintiffs then noved for an entry of judgnent directing the
Secretary to "order, direct, and if necessary, require" the NERCC
to conduct a direct election of its officers. See PI. Mt.,
Docket Entry ("DE") 41; Proposed Order, DE 42. |In response, the
Secretary, relying upon Bachowski, 421 U S. at 574-75, raised
both statutory and constitutional concerns regarding a court
order directing the Secretary to institute suit. Secretary's

Qpp., DE 45.

® The district court nmade no attenpt to reconcile this conclusion
with its conclusion in the first decision that these cases were
di stingui shable. Conpare 286 F. Supp. 2d at 86 n.9 with 138 F
Supp. 2d at 236.
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After considering these filings, the district court ordered
the Secretary "to take appropriate action, within thirty (30)
days of the date of this Order, consistent with the determ nation
of this Court that the Secretary's failure to treat the New
Engl and Council of Carpenters as a statutory 'local |abor
organi zation' is arbitrary and capricious."” Novenber 25, 2003
Order, JA 26. The court subsequently extended the prescribed
period by an additional thirty (30) days. Oder of Decenber 16,
2003, JA 27.7

SUMMARY OF ARGUMENT

The district court fundanentally m sunderstood both this
Court's prior ruling in the instant case, and the very limted
scope of judicial reviewin actions under the LVRDA
Accordingly, its orders of Cctober 8, 2003, and Novenber 25,
2003, should be reversed, and the case remanded for entry of
summary judgnent in favor of the Secretary. Mdreover, in the
unlikely event that the Court were to affirmthe order of Cctober
8, 2003, the order of Novenber 25, 2003, shoul d nonet hel ess be

nodi fied, to avoid serious constitutional and practical concerns.

" The district court thereafter refused to act on the Secretary's
notion for a stay pendi ng appeal, on the ground that the
Secretary's notice of appeal had divested it of jurisdiction.
Order of January 23, 2004, JA 30. By orders of January 26, 2004,
and February 20, 2004, this Court granted the Secretary's notion
for a stay pending the instant appeal, and expedited the case.
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1. Contrary to the district court's assunptions, this Court
did not previously adjudicate the nerits of the Secretary's
interpretation of the "functions and purposes" test of 29 C F.R
§ 452.11, and the Secretary was not bound to adopt on remand the
construction of the test that the district court erroneously
imputed to this Court. Rather, the Secretary's task on remand
was sinply to explain her application of the "functions and
pur poses” regul ation, and to explain how that application is
consistent wwth (or deviates from) the prior case |law (the

Boi | ermakers and Hunble G| decisions). It was not her task, as

the district court believed, to fit her decision into an already-
deci ded | egal construction that excluded any consideration of
"structure" (other than the internal structure of the entity in
question) fromthe anal ysis.

Thus, the sole question that the district court was to
decide -- and that this Court nust now deci de on appeal -- is
whet her the Secretary's reasoning set forth in her Suppl enental
St at enent of Reasons "evinces that the Secretary's decision is so
irrational as to constitute the decision arbitrary and
capricious.” Dunlop v. Bachowski, 421 U S. 560, 573 (1975);

Harrington v. Chao, 280 F.3d 50, 56 (1st GCr. 2002). In light of

t he thorough explanation of the basis for the Secretary's
decision in the Supplenental Statenent of Reasons, the answer to

t hat question nust be no. The Suppl enental Statenent
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pai nstakingly details the plain | anguage of the Act, its

| egi slative history, the Departnent's regul ations, judicial
precedent, and the historical evolution of |abor organizations in
general , and reaches the reasonabl e conclusion that the NERCC s
exerci se of some functions of a local did not render it a | ocal
union under Title IV of the LMRDA. See 29 U S.C. § 481(d).

The Secretary's conclusion is based on the em nently
reasonabl e and common sense view that in considering an entity's
functions and purposes (as required by 29 CF. R § 452.11) to
determ ne whether an entity is a local or an internediate | abor
organi zati on, she may al so consider that entity's placenent
within the overall structure of the |abor organization. The
regul ati on does not by its ternms exclude such a verti cal
structural analysis, and the statute virtually conpels it,

I nasmuch as the termused in the statute -— "internedi ate" bodies
-— denotes an entity whose defining characteristic is its m ddl e-
tier existence in a hierarchy.

It is thus neither surprising nor unreasonable for the
Secretary, when examning a mddle-tier entity such as the NERCC,
to permit the union to treat such entities as "internedi ate"
bodi es under the statute when its subordinate entities perform
sorme neani ngful functions that are traditionally carried out by
| ocal unions. That is particularly true since the |egislative

hi story denonstrates Congress's expectation that internediate
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bodi es woul d perform significant governing powers. |In those
circunstances, there is nothing in the text, history, or purposes
of the Act or the regulations that requires the Secretary to
reclassify the NERCC as a | ocal union because it perforns
functions fornmerly associated with the UBC | ocal unions, where
the |l ocal unions involved al so continue to perform meani ngf ul
functions.

The Secretary's position also is not a departure from prior

practice. The Boilermakers and Hunble GO 1 decisions sinply did

not involve mddle-tier organizations -- |like the NERCC — that
had subordi nate unions with their own autonony and significant
and distinct functions. Significantly, the Secretary explai ned
that an enforcenent action in this case "would be unprecedented."”
Supp. Stmt 9 n.2, JA16. "In the 44-year history of the LMRDA
t he Departnent has never brought suit contending that an

i ntermedi ate body that supervised other entities that were

i ndi sputably | abor organi zations was itself a |ocal |abor

organi zati on subject to the direct election requirenments.” 1d.
at 8, JA 16. Thus, at nost, the position taken by the Secretary
here is nmerely an articulation of her policy as applied to facts
t hat have not heretofore confronted the Secretary, and the

Suppl enental Statenent nore than adequately explains this policy

application to current facts.
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2. Furthernore, assum ng arguendo that the Court
nonet hel ess overturns the Secretary's determ nation, the Court
shoul d also rule that in cases where the Secretary's decision not
to sue has been found to be arbitrary and caprici ous, she need
not execute on the judgnent or obtain a stay of the order while
she pursues further judicial review Such a holding is
consistent wth the Suprene Court's ruling in Bachowski, and is
essential to avoid the manifest constitutional concerns that
woul d arise if the Secretary were required to take action prior
to fully exhausting her right to seek further review

STANDARD OF REVIEW
This Court reviews a grant of summary judgnment de novo.

Rankin v. Allstate Ins. Co., 336 F.3d 8, 11 (1st Cr. 2003). De

novo review in this context nmeans that the Court nust decide for
itself whether the Secretary's Suppl enental Statenent of Reasons
"is so irrational as to constitute the decision arbitrary and

capricious,"” wthout giving any deference to the district court's

decision that it was. Dunl op v. Bachowski, 421 U.S. 560, 572-573

(1975); Harrington v. Chao, 280 F.3d 50, 56 (1st Cr. 2002).

The scope of review of such a Statenent is exceedingly
narrow. "since the statute relies upon the special know edge and
di scretion of the Secretary for the determ nation of both the
probabl e violation and the probable effect, clearly the review ng

court is not authorized to substitute its judgnent for the
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deci sion of the Secretary not to bring suit."” Bachowski, 421

U S at 571; see also id. at 573 ("it is not the function of the

Court to determ ne whether or not the case should be brought”
(citation omtted)), 574 ("[if] the district court determ nes
that the Secretary's statenent of reasons adequately denonstrates
that [the] decision not to sue is not contrary to |aw, the
conpl ai ni ng union nmenber's suit fails and should be dism ssed").
The scope of review set forth by Bachowski is thus "nmuch narrower
than applies . . . in nbost other adm nistrative areas.” [d. at
590 (Burger, C.J., concurring).

Moreover, to the extent that the Supplenmental Statenent of
Reasons includes an interpretation of the Secretary's own
regulation, 29 CF. R 8§ 452.11, that interpretation is entitled

to "substantial deference.” Thonas Jefferson Univ. Hosp. v.

Shalala, 512 U. S. 504, 511 (1994); see also Udall v. Tallman, 380

US 1, 16 (1965) ("[w hen the construction of an adm nistrative
regul ation rather than a statute is in issue, deference is even

nore clearly in order"). The agency's interpretation nust be

upheld unless it is pl ainly erroneous or inconsistent with the

regul ati on. Auer v. Robbins, 519 U S. 452, 461 (1997); Bow es

v. Senmi nole Rock & Sand Co., 325 U. S. 410, 413-14 (1945). And

such deference is particularly conpelling where the matter, as
here, is bound up in the agency's expertise and policynmaki ng

power. Thomas Jefferson Univ. Hosp., 512 U S. at 511
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ARGUMENT
THE SUPPLEMENTAL STATEMENT OF REASONS FULLY ADDRESSES
THI S COURT' S PREVI OUS CONCERNS AND RATI ONALLY EXPLAI NS
THE SECRETARY' S CONCLUSI ON THAT THE NERCC IS NOT A
"LOCAL LABOR ORGANI ZATI ON' UNDER 29 U.S.C. § 481(b).
The district court m sunderstood both this Court's prior
deci sion remandi ng the case to the Secretary, and the narrow
scope of judicial review of decisions of the Secretary under the
LMRDA. The Secretary's Suppl enmental Statenent of Reasons
satisfies both this Court's ruling and the requirenents of the
LMRDA. Accordingly, the district court's orders of October 8,
2003, and Novenber 25, 2003, nust be reversed.
A.  This Court Expressed No Qpinion On The Merits O
The Secretary's Decision That The NERCC Is Not A

Local Union, But Remanded For The Secretary To
Provide A Fuller Explanation O the Decision.

In the first appeal, this Court expressed concern with the
Secretary's assertion in her initial Statenent of Reasons that
there was no basis in either the statute or its |egislative
hi story for concluding that if an internmedi ate body possesses
certain powers and functions, it must directly elect its
officers. The Court considered the Statenment to be "seem ngly
inconsistent” with the functions and purposes test of 29 C. F. R

8 452.11, which the Statenent did not address. Harri ngton v.

Chao, 280 F.3d 50, 57 (1st Cr. 2002).
The Court was al so concerned that the Statenment failed to

di scuss and di stinguish two cases, Donovan v. National Transient
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Div., Int'l Bhd. of Boil ermakers, Iron Shi pbuilders, Blacksniths,

Forgers & Helpers, 736 F.2d 618 (10th G r. 1984) ("Boiler-

makers"), cert. denied, 469 U S. 1107 (1985) and Schultz v.

Enpl oyees' Federation of the Hunble Gl & Refining Co., 74

LRRM (BNA) 2140 (S.D. Tex. 1970) ("Hunble GI1"). Harrington

280 F. 3d at 57-58. Accordingly, this Court found "substanti al
guestions" raised by the case and | eft unanswered by the initial
Statenent. The Court therefore regarded the Statenent as

"i nadequate” for judicial review -- and thus "arbitrary” in that
sense alone. |[d. at 58.

The opini on enphasi zed this precise point at the outset:
"[w] e do not now deci de whether any refusal by the Secretary to
bring suit as sought by Harrington would be arbitrary or
capricious."” 1d. at 52. The Court then explicitly stated it was
not rejecting the Secretary's anal ysis:

Deci si ons about the proper neani ng of LMRDA
statutory terns, and the proper application
of the Act's mandate, are for the Secretary
to make, so long as they do not contravene
the Act. These decisions are not up to the
courts; thus, it is nore appropriate for us
to refrain fromtaking any judicial view at
this point on the underlying interpretive
issues in this case. Respect for her
authority requires a renmand, rather than
final court resolution of the issue now.
Moreover, a finding that the Secretary has
acted arbitrarily and capriciously as to the
ultimate i ssue would be premature, as it is
not clear on this record that the Secretary
is in fact repudiating her prior
interpretations here.
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Id. at 59-60 (enphasis added). Consequently, the Court remanded
for the Secretary to "file a sufficient Statenent of Reasons,

whi ch addresses both the application of the functions and

pur poses test of 29 C F.R 452.11, and whether her decision is

consistent with her precedents,” should she agai n deci de agai nst

filing suit. Harrington, 280 F.3d at 60-61

B. The District Court Erroneously Believed That This
Court Opined On The Merits OF The Secretary's Test.

Despite this Court's express adnonition that it was
"refrain[ing] fromtaking any judicial view at this point on the
underlying interpretive issues in this case," id. at 59-60, the
district court's decision is perneated with the m staken beli ef
that the Court had ruled that the Secretary's interpretation
contravened 29 C.F.R 8 452.11. The district court thus stated
that the "[structural analysis] is precisely the rationale that
the Court of Appeals found wanting"; and it referred to "the
traditional test, as defined by the Court of Appeals,"” as

mandating an inquiry into the functions of only the entity in

guestion. Harrington v. Chao, 286 F. Supp. 2d 80, 85 (D. Mass.

2003) (citing Harrington, 280 F.3d at 57). Due to its

m sinterpretation of the nature of the remand, the district

court's decision was fundanentally flawed.?

® The district court's decisionis of linmted inmport for
pur poses of the instant appeal in any event, because the Court
reviews de novo the grant of summary judgnment, Rankin v. Allstate

(continued...)
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C. The Secretary's Statenent O Reasons Fully
Addresses The Concerns Raised By This Court
In The First Appeal.

Not wi t hstandi ng the district court's confusion, the
Secretary in fact did precisely what the remand required. Her
Suppl enrent al St at enent of Reasons presents a vol um nous, detail ed
and thorough anal ysis that considers the plain | anguage of the
Act, its legislative history, the Departnent's regul ations,
judicial precedent, and the historical evolution of |abor
organi zations in general. In particular, it addresses the inport

of 29 CF. R 8 452.11 and the Boil ermakers and Hunble Q|

decisions. |In doing so, the Supplenental Statenent of Reasons
fully and specifically responds to this Court's concerns raised
inits initial decision and is rationally supported. Therefore,
it clearly satisfies the highly deferential standard of review

appl i cabl e here. See Bachowski, 421 U. S. at 572-73 (Secretary's

deci si on nust be uphel d unl ess statenent of reasons "is so
irrational as to constitute the decision arbitrary and

capricious"); accord, Harrington, 280 F.3d at 56.

1. In response to the Court's concern that the Secretary
had di savowed the interpretative regulation at 29 C F. R

8§ 452.11, the Secretary's Supplenental Statenent of Reasons

%(...continued)
Ins. Co., 336 F.3d 8, 11 (1st Cir. 2003), and nust affirmthe
Secretary’s decision not to sue unless it is so irrational as to
be arbitrary and capricious. Dunlop v. Bachowski, 421 U. S. at
572-73.
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cl osely anal yzed that regulation. Supp. Stnit 3, JA 11. The
Suppl enent al St at enent of Reasons first observes (as the

regul ation itself nakes clear) that an entity's "formal title or
nom nal placenment” in the union is not determ native of its
status as a local or internediate. 1d. Rather, a |abor

organi zation's status wll be determ ned based on its "functions
and purposes.” |d.

Interpreting this |anguage, the Suppl enental Statenent of
Reasons explains that "the critical inquiry . . . is whether the
i nternedi ate body has taken on so many of the traditional
functions of a local union that it nmust in actuality itself be
considered a local union." 1d.° It also sets forth an essenti al
corollary of this test, i.e., consideration nust also be given to
whet her the subordi nate organi zation retains such functions and
purposes to "continue to play a neaningful role.” |[d. at 4, JA
12; see also id. at 7-8, JA 15-16; id. at 9-10, JA 17-18
(describing functions and purposes of NERCC and | ocal s).

In interpreting the statutory distinction between
i nternedi ates and | ocals, the Suppl enental Statenment of Reasons
reasonably relies on the LMRDA's actual statutory text, its

| egi sl ative history, and the conmon historical practice at the

 The district court and plaintiffs accepted this fornul ation of
the regulation. See 286 F. Supp. 2d at 85; PI. Mem in Support
of Mot. for Sunmary Judgnent, DE 30, 10.
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time of the LMRDA' s passage. 1d. at 2-5, JA 10-13.° It notes
that the LMRDA identifies |abor organi zations according to their
pl acenent in the union hierarchy, see 29 U S.C. 88 402(i),

481(d), suggesting in addition to functions and purposes, the

rel evance of "the structure of [the] union."” Supplenmental Stmit
5, JA 13. Indeed, the nbst conmmon neani ng of the adjective
"internediate,” 29 U.S.C. 8§ 481(d), is "being or occurring at the

mddle place . . . or between extrenes."” Wbster's N nth New

Collegiate Dictionary 632 (1990).

Only with a vertical structural analysis, enconpassing the
entire hierarchy, can one ascertain whether an entity "sits in
the mddle place” wthin the |arger organi zation. The "functions
and purposes” test thus incorporates a structural conponent.

As further support for the Secretary's construction, the
Suppl enent al St atenent of Reasons explains that the statute and

regul ati ons contain no definition whatsoever of a |ocal |abor

" Resort to these tools was hardly objectionable. See Penobscot
Air Servs., Ltd. v. EAA 164 F.3d 713, 722 (1st Cr. 1999)
(agency interpretation of own rule consistent with its statutory
interpretation); see generally Chevron U.S.A 1Inc. v. Natural
Res. Def. Council, Inc., 467 U S. 837, 845 (1984) (where statute
is silent or anbiguous on specific issue, court will uphold
agency construction "'unless it appears fromthe statute or its
| egi slative history that the accommobdation is not one that
Congress woul d have sanctioned ") (citation omtted); 2A

Sut herland Statutes and Statutory Construction 8 48.03 (6th ed.
2000) ("[i]t is established practice in Anerican |egal processes
to consider relevant information concerning the historical
background of enactnent in making decisions about how a statute
is to be construed and applied").
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organi zation. Supp. Stmt 2, JA 10. Moreover, the regulations
provi de a "description of typical internediate bodies," one of
which is "joint councils" that include "councils of building and

construction trades | abor organi zations,"” but do not define them
by functions or purposes. See 29 C.F.R 8§ 451.4(f).

In fact, in the history of the LMRDA, the Secretary has
never attenpted to devise a list of functions unique to each tier
of a | abor organization. Rather, as the Suppl enental Statenent
expl ains, "[w hen the LMRDA was enacted, as today, unions varied
in the manner in which representational activities were carried

out,"” and the division of responsibilities "was, and is, a matter
of internal union organization.”™ Supp. Stmt 4, JA 12; see also
id. at 9, JA 17 (detailing agreenment anong commentators that |ine
bet ween | ocal and internedi ate bodies is not fixed or imutable).
Thus, the absence of fixed attributes for each type of |abor

organi zation in the LMRDA or its regulations strongly supports

the flexible conparative anal ysis enployed by the Secretary. !

" The Secretary's initial Statenent of Reasons expl ained that
there is no basis for concluding that "if intermedi ate bodies
possess certain functions and powers" they nust be consi dered

| ocal |abor organizations. Harrington, 280 F.3d at 64.

According to Judge Torruella's concurring opinion, this statenent
evidenced a "nerely 'structural' [] approach.” 1d. at 62. It
was that position -- the disavowal of any functional analysis --
t hat Judge Torruella believed could not be squared with the

regul ati on and the case | aw.

The Suppl enental Statenment now before the Court contains no
suggestion of a purely structural analysis, and expressly adopts

(continued...)
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Mor eover, the Suppl enental Statenent appropriately takes
into account Congress' stated intent to refrain from unnecessary
interference with internal union affairs. 1d. at 4, JA 12; see

S. Rep. No. 86-187, at 5 (1959), reprinted in 1959 U S.C C A N.

2318, 2322: see also Hodgson v. Local Union 6799, United

St eel workers, 403 U. S. 333, 339 (1971); Inre Lane Wlls Co., 79

N.L. R B. 252, 254-255 (1948) (describing "not an unconmon
practice" of some international unions to seek certification, to
contract, and to assune responsibility for collective bargaining
and observation of agreenents, but refusing to consider the

wi sdom of such procedures "lest Governnent intrude too deeply
into the affairs of |abor organizations”). 1In fact, as the

Suppl emrent al St atenent explains, Supp. Stmt 4, JA 12, when the
LMRDA was enacted, Congress was well aware of the common practice
of investing internedi ate bodies wth "responsi bl e governing

power," S. Rep. No. 86-187, at 20 (1959), reprinted in 1959

US CCAN 2336, yet it explicitly allowed internedi ate bodi es
hol di ng such power to elect their officers indirectly every four
years by delegate. 29 U.S.C. § 481. WMndating direct, triennial

el ections for internedi ate bodies sinply because they enpl oy such

(...continued)

a test that nmakes the "functions and purposes” of the entity "the
critical inquiry,"” Supp. Stnmit 3, JA 11, while also honoring the
pl ai n | anguage of the statute and its legislative history, which
conpel reference to the union's structure, id. at 5, JA 13.
Accordingly, the Secretary has now addressed Judge Torruella's
concerns about the |anguage in the initial Statenent of Reasons.
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power woul d therefore be directly contrary to congressional
i ntent and under st andi ng.

2. Finally, the Supplenental Statenment explains that the
Secretary's analysis is consistent with the positions the

Department took in Boilermakers and Hunble Q1. Supp. Stnit 6,

JA 14. This explanation anplifies the conclusion that the
district court reached in its first decision, but abandoned

(wi thout explanation) in its second decision. Conpare Harrington

v. Herman, 138 F. Supp. 2d at 236 & n.9, with Harrington v. Chao,

286 F. Supp. 2d at 86 n.9.

a. In Boil ernmakers, the NTD had no subordi nate | ocals, and

the question before the Eighth Grcuit was whether the NID was a
nati onal organi zation, as the trial court found, or a |ocal
organi zation, as the Secretary contended. 736 F.2d at 622.12
The court of appeals agreed with the Secretary that it "nust
focus on NTD s function and structure." 1d. at 623.

In |l ooking at structure, the court nade two distinct
findings: first, it observed that the "NTD is subordinate to the
I nternational and has no subordi nate organi zational units"; and
second, it noted that NID itself had a "relatively sinple

organi zational structure.” 1d. Thus, the court indisputably

2 The district court in the instant case erroneously believed the
NTD was an internedi ate body. 286 F. Supp. 2d at 86 n.9.
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exam ned both the NTD s placenent within the union hierarchy and
the NTD s own organi zational structure.?®

To be sure, the Boilermakers court found "[njost inportant”

the fact that the "NID perfornfed] the functions of a l|ocal."
736 F.2d at 623. But this enphasis on function is generally
consistent with the Secretary's approach, Supp. Stmt 3, JA 11,
and specifically conports with the Secretary's conparative

anal ysis of the functions and structure of the NERCC vis-a-vis

the functions and structure of the | ocal, because in Boil ernakers

there were no structurally-distinct subordinate bodies with which
to make any conparison functional or otherw se.

The primary difference between Boil ermakers and the instant

case is that here ongoi ng subordinate | ocals exist, mandating
this conparative analysis of functions and structure. In

Boi | ermakers, by contrast, the NTID, unlike four other divisions

of the international union, had no such subordi nate bodi es, and

hence no functions and purposes to conpare. 1d. at 619, 623.

Significantly, however, the Boil ermakers court in fact

enpl oyed a structural conponent in its analysis (as urged by the

" The district court here was therefore clearly wong in
asserting that the Boil ermakers court was "referring to the
structure of the challenged entity itself and not the union as a
whole." Harrington, 286 F. Supp. 2d at 86 n.9. Moreover, the
fact that the Eighth Grcuit in Boilermakers agreed with the
Secretary's approach and rendered this finding strongly supports
the Secretary's view that the structure of the union as a whol e
has al ways been a rel evant factor.

36



Secretary) when it found no such subordinate bodies to exist. |If
structure plays no role in distinguishing internediate unions
fromlocals, as urged by plaintiffs, then there would have been

no reason for the Boilermakers court's agreenent with the

Secretary that it nmust also "focus" on structure along with

functions and purposes. Thus, the enphasis of Boil ermakers on

function in no way dinmnishes the court's consideration and
reliance on structure as well. [Its conclusion plainly bears this
out: "We therefore find that NTD is functionally and

structurally a local |abor organization.” 736 F.2d at 623

(enphasi s added).

b. The only other relevant decision, Hunble G 1, |ikew se

utilized a structural component in its analysis. There, the
union clainmed it had subordinate | ocals, but the district court
agreed with the Secretary that these divisions were not separate
| abor organizations, but "nmerely admnistrative arnms" of the
union. 74 L.R R M (BNA) at 2143.

In so ruling -- and in finding that the divisions at issue
di d not possess even the nost rudi nentary characteristics of
di stinct |abor organizations, such as charters, offices, bank
accounts, or dues or nmenbership records, and performed only

m ni mal representational functions, id. -- the Hunble Q| court

actual ly foreshadowed the Secretary's conparative analysis in the

i nstant case. The court found that those attributes of a | ocal
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were held by the defendant union, which additionally perforned
"the basic local union functions." |d.
The court therefore ruled the defendant union was properly

characterized as a local. Thus, Hunble G I, rather than

underm ning the Secretary's conparative analysis, clearly

supports it: |like Boilernakers, Hunble Q1 considered and

applied a structural elenment first, then considered function.

In light of Hunble G 1, the district court bel ow found

"puzzling" the Secretary's statenent that the Departnent had
"never before found an organi zation at the nmddle of a union's

structure to be a 'local' l|abor organization." Harrington, 286

F. Supp. 2d at 84 & n.6 (citing Supp. Stmt 3, JA 11). The
court's confusion, however, is nore semantic than real

The Secretary alleged and the district court found in Hunble
Q| that the divisions of the defendant union were nerely its
"adm ni strative arns,"” and not separate, subordinate bodies
subject to the LMRDA. See 74 L.R R M (BNA) at 2140, 2143 (union
has not "chartered any subordi nate | abor organi zation or
subordinate affiliate"); id. at 2141 ("[d]efendant is subdivided
into 26 geographical divisions which have no separate autonony");
id. at 2142 (union's constitution does not provide for
"chartering of any subordi nate bodies"); id. at 2143 (divisions

are "nerely admnistrative arns" of union). Thus, the

Secretary's view of Hunble Gl is that the defendant union there
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sinply was not (and never had been) an internediate body with
subordinate |l ocals under it. See Supp. Stnmt 6, JA 14 ("no | abor
organi zati on" under defendant union). Consequently, the comrent
in the Supplenmental Statenent that the district court found

"puzzling" accurately reflects the holding of Hunble Q1.

Finally, we note the district court bel ow m scharacterized
Humble G| in restricting the divisions' |lack of "autonony" to

col l ective bargaining. Harrington, 286 F. Supp. 2d at 84 n.6.

The Hunble G 1 court ruled without limtation that the divisions

| acked separate autonony in any area.

3. Plaintiffs and am cus Associ ation for Union Denocracy,
Inc. ("AUD') have al so suggested m stakenly that the treatnent of
the International Union of Security Oficers in 1991 by an area
adm nistrator in the Departnment's O fice of Labor-Mnagenent
Standards is inconsistent with the position here. See, e.q.,
Response of AUD to Motion for Stay Pending Appeal (lodged in this
Court on or about Feb. 2, 2004). First, that decision is not
bi ndi ng on the Departnment and would not reflect the Secretary's

official views if inconsistent. See, e.q., Smley v. CGtibank

(South Dakota), N. A, 517 U S. 735, 742-43 (1996); see also South

Shore Hosp., Inc. v. Thonpson, 308 F.3d 91, 103 n.7 (1st G

2002), and cases cited therein.
In any event, however, the decision is not inconsistent.

Rat her, it makes clear that the Departnment will consider, anpbng
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other factors, "[t]he relationship to subordinate and superi or
bodi es" and "[w] hat sort of hierarchy exists.” See 1991 Letter
from Ofice Labor-Managenent Standards (attached to AUD Response,
supra).

In that particular case, the international union's
constitution nmade the international union the "local" for al
menbers who were not within the jurisdiction of a local, and the
facts reveal ed that 87% of the international union's menbers were
not in a local. Thus, the international constituted the | ocal
and accordingly perfornmed | ocal functions for the overwhel m ng
majority of its nmenbership. Certainly it was appropriate under
t hose circunstances to view the international as a | ocal and
require direct elections.

Conversely, to characterize the international as an
i nternmedi ate sinply because 13% of its nenbership belonged to a
| ocal would be a case of the tail wagging the dog. This exanple,
if anything, points to the great variety in union organization
and practices, as well as the need for the flexible conparative
approach and respect for the union's own organi zational choices
that the Secretary advocates here.

* * * *

In sum the Secretary faithfully conplied with this Court's

i nstructions remandi ng the case to better explain her position.

Harrington, 280 F.3d at 60-61. Her ten-page, single-spaced
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stat enent conprehensively and nore than adequately expl ai ns her
approach to the "functions and purposes” test, which incorporates
a structural conmponent. At a mninum her |legal test and the
under |l yi ng reasoning easily satisfy the applicable, highly
deferential standard of review, given that they plainly are not
"so irrational as to constitute the decision arbitrary and

capricious." Bachowski, 421 U S. at 573; Harrington v. Chao, 280

F.3d at 56. Indeed, as shown above, her determination is
em nently reasonabl e.
D. The Secretary Has Adequately Explained

The Reasons For Her Position As Applied
To The Novel Facts O This Case.

As the foregoing discussion of the rel evant precedent nakes
clear, the Secretary's position here represents a legitimte
articulation of a policy as applied to facts not confronted
before. In particular, the agency had previously considered
remotely simlar circunstances on only two occasi ons, and had
never previously applied the "functions and purposes” test to an
organi zation truly at the mddle tier of a union hierarchy, i.e.,
one that includes subordinate | abor organi zations. The
Secretary's position here is therefore not a departure from past
interpretation or practice, but rather an el aboration of it as
necessary to apply the general principles to new facts. See

Harrington, 280 F.3d at 59 ("[i]t is up to the agency in the
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first instance to interpret the statute and apply those
interpretations to the facts").

Because the district court incorrectly ruled that the
Secretary enpl oyed an incorrect analysis in her decision not to
sue, and erroneously held that the Secretary's position was

altered "w thout explanation," Harrington, 286 F. Supp. 2d at 86,

it did not reach her application of the test.! However, this
Court's de novo review of the Suppl enental Statenment of Reasons,
permts it toreview fully the Secretary's findings. Such
review, pursuant to the highly deferential standard required by
Bachowski, |eads inexorably to the conclusion that the
Secretary's affirmation of the NERCC s status as an internedi ate
| abor organization is rational, and certainly is not arbitrary
and capri ci ous.

In applying the test in the Supplenental Statenent of
Reasons, the Secretary recogni zed that on the one hand, "the

NERCC performs a nunmber of inportant responsibilities, sone of

“In fact, the district court never even applied the narrow,
alternative test it believed was correct to the facts of this
case. Rather, after setting forth the regulatory test and ruling
the Secretary's determ nation "arbitrary and capricious,"” the
court did not take the next step of actually deciding if the
NERCC was a | ocal under the particular facts here. Instead, it
left it to the Secretary "to take appropriate action"” (O der of
Novenber 25, 2003, JA 26) consistent with the court's hol di ng
that the Secretary's failure to treat the NERCC as a | ocal union
was arbitrary and capricious. An "arbitrary and capricious”
ruling, however, even if based on an underlying presunption of

| ocal -union status, is no substitute for real findings.
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whi ch may be traditionally associated with | ocal unions,” such as
negoti ating coll ective bargai ning agreenents, hiring and firing
authority over organi zers and busi ness representatives,
appoi nting stewards, |evying nenbers' dues not determ ned and
| evied by the |locals, approving the |locals' |evy of dues, and
appointing trial commttees. Supp. Stnt 9-10, JA 17-18. On the
ot her hand, the Secretary found that the NERCC | ocal s thensel ves
performinportant |ocal functions, including conducting
ratification votes on NERCC negoti ated col |l ective bargaining
agreenents, levying and collecting dues, informally resolving
gri evances and disciplining nmenbers, wthdraw ng nenbers fromthe
uni on upon their witten request, admnistering job referrals and
schol arship and disability funds, |obbying, and engaging in
voluntary organizing drives. |1d. at 10, JA __. The Secretary
thus rul ed that because the locals continue to perform
traditional |ocal functions and purposes and play a significant
role in dealing with their nenbers, there was no basis to find
that the NERCC had "taken over" so many of the locals' functions
that it "nust also be considered a local to carry out the purpose
of the [Act]." Id.

Under Bachowski, this Court may overturn the Secretary's
conparati ve assessnment of the respective functions of the NERCC
and the locals only when the analysis is so irrational as to be

arbitrary and capricious. 421 U.S. at 573. As denonstrated
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above, the Secretary carefully reviewed the NERCC s and | ocal s’
functions and cane to a reasoned conclusion that is nore than
anply justified by the record. This Court therefore should
uphol d the Secretary's anal ysis and her decision not to sue.

1. ASSUM NG ARGUENDO THAT THE COURT AFFI RMS THE

Dl STRI CT COURT" S ORDER OF OCTOBER 8, 2003, IT
SHOULD MODI FY THE RELI EF ORDER OF NOVEMBER 25, 2003.

As we have denonstrated in Section |, supra, the district
court erred in holding that the Secretary's determ nation
concerning the NERCC was arbitrary and capricious, and the
district court's entire judgnment should therefore be reversed.
| f the Court concludes otherw se, however, the district court's
relief order of Novenber 25, 2003, should be nodified, because it
is inconsistent with Bachowski and raises serious constitutional
and practical concerns.

1. Following the district court's grant of their sumary
judgnment notion, plaintiffs noved for an entry of judgnent
directing the Secretary to "order, direct, and if necessary,
require” the NERCC to conduct a direct election of its officers.
See DE 41, 42. The Secretary opposed that request (see DE 45) by
rai sing statutory and constitutional concerns regarding a court

order directing the Secretary to institute suit. See Bachowski,

421 U. S. at 574-75. After considering these filings, the
district court ordered the Secretary "to take appropriate action

within thirty (30) days of the date of this Order [subsequently

44



extended by Order of Decenber 16, 2003, JA 27], consistent with
the determination of this Court that the Secretary's failure to
treat the New Engl and Council of Carpenters as a statutory 'loca
| abor organization' is arbitrary and capricious.” Novenber 25,
2003 Order, JA 26.

The Supreme Court in Bachowski discussed at length "the
guestion of renedy"” in two distinct types of cases. 421 U S. at
574-76. In the first type of case, the court determ nes that the
Secretary's statenment of reasons for not suing "inadequately
di scl oses [the Secretary's reasons], [and] the Secretary may be
af forded opportunity to supplenent his statenent.” 1d. at 574.
This Court's prior decision remandi ng the case to the Secretary
to provide a nore conpl ete explanation was precisely this type of

order. See Harrington, 280 F.3d at 59-60.

In the second type of case, by contrast, where the court
rules on the nerits that the statenent is "so irrational as to
constitute the decision arbitrary and capricious,"” the Suprene

Court "assune[d] that the Secretary would proceed appropriately

wi t hout the coercion of a court order when finally advised by the
courts that [her] decision was in |law arbitrary and capricious."
Bachowski, 421 U. S. at 573, 576 (enphasis added). Thus, the
Court expected the Secretary to act only after she was "finally
advi sed by the courts” of her erroneous decision. The district

court's decision on remand is exenplary of this second type of
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order, but full exhaustion of all avenues of appellate review
must occur before it can be said the Secretary has been "finally
advi sed. "

Qobvi ously, the courts have not given their "final" advice on
the matter until the appellate process has run its course, and
the use of the term"finally advised" suggests the Secretary nust
be given the opportunity to resort to and exhaust her appeal
rights before proceeding with an enforcenment action against the
union. Oherw se, the Court would have omtted the qualifier
"finally" and expected Secretarial action once she was nerely
"advi sed" by the courts of her incorrect decision, nanely, once
an adverse deci sion had been rendered.

Thus, the LMRDA, as interpreted by the Suprene Court,
permts the Secretary to exhaust her appeal rights before
proceeding with an enforcenent action that she believes is
contrary to law. Such a viewis fully consistent with
congressional recognition of the Secretary's special know edge in
this area and its grant of exclusive enforcenent authority. See
Bachowski, 421 U S. at 571. That expertise and authority would
be undermned if the Secretary were required to execute the
district court's judgnent before she has conpl etely exhausted her
right to seek further judicial review

2. The Suprene Court reached this conclusion after

considering, but declining to answer, the question "whether the
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district court is enpowered to order the Secretary to bring a
civil suit against the union." Bachowski, 421 U.S. at 575. That
question, the Court stated, "obviously presents sone difficulty
in light of the strong evidence that Congress deliberately gave
excl usive enforcenent authority to the Secretary.” 1d. The
Court also noted (without resolving the issue) that the defendant
uni on had argued that such a court order would be constitution-

ally infirm on the ground that it would violate the separation

of powers doctrine and the Article Ill "case or controversy"
requirenent. |d. at 575 n.12.
Article I'l, Section 3 of the Constitution charges the

President wwth the duty to faithfully execute the laws. A court
order directing the executive branch to file a lawsuit it did not
wish to bring would i nvade and usurp that authority. The federal
court woul d becone, in essence, both prosecutor and judge,
deciding the allegations to be brought and then passing judgnent
on them The consequent absence of a case and controversy under
Article I'l'l would stemfromthe | ack of genuine adverseness
between the Secretary and the union (here, the NERCC), because
the Secretary has al ready concluded that the requested |lawsuit to
hold an election is without nerit.

To avoi d these serious constitutional questions, the Court

shoul d hold that, under Bachowski, the Secretary need not take
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enforcenent action while further judicial reviewis still
avai |l abl e to her.

3. Moreover, resolution of this issue will also clarify
whether it will be necessary for the Secretary to request a stay
pendi ng appeal whenever a district court finds that her decision
not to sue in an LMRDA case is arbitrary and capricious. She
will have to do so to protect her appeal rights and to obviate
the possibility of nobotness, if she is required to take action
bef ore she has exhausted all avenues of appellate review ?*®

Thi s burdensone prospect is not in the interests of the
courts, the government or the private sector. Accordingly, to
preserve judicial, admnistrative and private resources, the
Court should hold that the Secretary need not take any
enforcement action unless and until the issue of whether she has
acted arbitrarily and capriciously has been fully and finally

adj udi cated by the courts.

" See, e.d., Hodel v. Ilrving, 481 U S. 704, 711 (1987) ("the
exi stence of a case or controversy is a jurisdictional
prerequisite to a federal court's deliberations”); North Carolina
v. Rice, 404 U S. 244, 246 (1971) ("[mootness is a
jurisdictional question because the Court 'is not enpowered to

deci de npot questions or abstract propositions'"; judiciary's
"inpotence 'to review noot cases derives fromthe requirenent of
Article Ill of the Constitution under which the exercise of

judicial power depends upon the existence of a case or
controversy'") (citations onmtted)).
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CONCLUSION

For the foregoing reasons, the district court's orders of
Oct ober 8, 2003, and Novenber 25, 2003, should be reversed, and
t he case should be remanded for entry of sunmary judgnment in
favor of the Secretary. Assum ng arguendo that the Court uphol ds
the order of Cctober 8, 2003, the order of Novenber 25, 2003,
should be nodified to clarify that the Secretary need not "take
appropriate action"” prior to full exhaustion of her right to seek
further judicial review
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